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Il. PROCEDURAL HISTORY

Complainant Robert Michaud filed a complaint of discrimination under Section 405
of the Act with the Department of Labor, alleging he was discharged by respondent for
having complained ofhours of service” violations. The complaint was investigated and
found to have merit, and on April 10, 1995 the Secretary issued hisFindingsand Preliminary
Order [ALJX 1].* Respondent filed timely objections and requested a hearing pursuant to
49 U.S.C. 831101(c)(2)(a) [ALJIX 3, 4]. The case went to hearing before the undersigned
administrative law judge on February 20, 1996 in Bath, Maine.

Therecord consists of ALJX 1-36; CX 1-15, 18, 20, and 24; RX 2, 3A and 3B, 4-6,
8, 10, 12, and 14; and the 855-page transcript of proceedings from February 20 through 22,
1996.2

lll. STIPULATIONS, MATTERS IN DISPUTE,
AND THE PARTIES CONTENTIONS

A.  Stipulations
The parties have stipulated as follows [ALJX 28]:

This matter arises under the Surface Transportation Assistance Act, 49331305.
[hereinafter the “STAA” or the “Act”]. The U.S. Department of Labor, Office of
Administrative Law Judges, has personal and subject matter jurisdiction over the partiesand
the dispute, pursuant to the Act and under 29 C.F.R. Part 1978. The federa rules and
regulations governing operators “hours of service” for commercial motor vehicles are set
forthin 49 C.F.R. Part 395.

!Referencesin the text are as follows: “ALJIX ___ " refersto the administrative law judge or procedural
exhibits received after referral of the case to the Office of Administrative Law Judges; “CX __” refersto

claimant’s exhibits; “RX __" to respondent’s exhibits;, and “TR __ " to the transcript of proceedings February 20-
22, 1996.

2 CX 16, 17, 19 and 21-23 were not admitted; RX 1, 7, 9, 11 and 13 were not admitted [TR 850-851].
The following ALJ exhibits were admitted post-hearing:

ALJX 31: Correspondence dated 2/26/96 from ALJ to both counsel

ALJX 32: Correspondence dated 3/19/96 from Bultterfield to ALJ

ALJX 33: Respondent’ s post-trial brief

ALJX 34: Complainant’s post-trial brief

ALJX 35: Stipulation regarding back wages

ALJX 36: Correspondence dated 5/29/96 from Winger to ALJ
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Respondent BSP Transport, IftBSP’], isa New Hampshire corporation with its
principal place of businessin Manchester, New Hampshire. BSPisengaged in the business
of both intrastate and interstate commercial trucking operations for the transportation of a
variety of general freight. Aspart of itsregular course of business, BSP employsindividuals
to operate commercial motor vehicles in both intrastate and interstate commerce in the
transportation of general freight asacontract carrier. BSP owns and operatesfiveterminals
in Maine, New Hampshire and Vermont. One of the five terminalsislocated in the City of
Westbrook, Maine and is known as the “Westbrook Terminal.”

Complainant’ s employment with BSP began on July 7, 1993 and ended on December
23,1993. Hiswage rate at the time of termination was $9.50 per hour.

BSP employed complainant Robert Michaud at the Westbrook Terminal as a Class
A operator, whose duties were primarily the transportation of air freight between the
Westbrook Terminal and points in Massachusetts and, occasionally, in New Hampshire.
Complainant’s duties as a Class A driver for BSP included driving “commercial motor
vehicles’ as that term is defined under the Surface Transportation Assistance Act of 1982
[the“STAA” orthe“Act’],49U.S.C. 831101(1), inthat complai nant operated self-propelled
or towed vehicles with gross vehicle weight ratings of 10,000 or more pounds used
principally to transport cargo on the highways and in commerce. During the period of his
employment with BSP, complainant was an “employee” within the meaning of the Act, 49
U.S.C. 831101(2), in that he was a driver of a commercial motor vehicle who directly
affected commercial motor vehicle safety in the course of his employment for BSP.

BSPisnow and was at al times material to thislitigation, an “employer” within the
meaning of the Act, 49 U.S.C. 831101(3), in that it engaged in a business affecting
commerce that owns or leases acommercial motor vehicle in connection with the business,
or assigns an employee to operate the vehicle in commerce.

Specifically regarding lost wages, the parties have stipulated as follows [ALJIX 35]:

1. Had complainant continued employment with BSP after December 23, 1993, he would
have

a. received two raises:. (1) to $10.00 per hour effective Week 21
of 1994; and (2) to $10.50 per hour effective Week 16 of 1995.

b. been entitled to receive pay at time and one-half rates for
hours worked over 45 hours per work week.
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c. received, beginning January 1, 1994 and continuing until

December 1995, health insurance having a net value to
complainant of $369.00 per month, or $85.15 per week.

Beginning January 1996 and continuing to the present, the net
value of such health insurance rose to $399.00 per month, or
$92.08 per week.

d. Worked the following average hours per week:

Last week of December 1993 to March 1994: 53.13
April 1994 to December 1995: 50.85
January 1996 to present: 50.75

2. Complainant’s back wages from December 23, 1993 through December 31, 1995 are
$66,204.38. Back wagesfrom January 1, 1996 and continuing are $655.14 per week.

3. Had complainant accepted respondent’s offer of reinstatement dated May 1,1995, he
would have returned to work in week 19 of 1995.

B. The parties’ contentions:
1. Complainant:

Robert Michaud contends that he engaged in protected activities by reporting to
several persons in BSP management that its policies and practices either required or
permitted driversto violate federal hours-of-serviceregulations. In particular, BSP violated
the 100 air-mileradiusrule, and failed to require itsdriversto maintain daily log forms even
though they worked more than 12 hour shifts.  Upon the advice of state and federal
enforcement personnel, he began to gather documentation to substantiate his complaints of
violations. BSP fired him on December 23, 1993, upon discovering that he was making
photocopies of BSP documents in order to substantiate his complaints.

BSP's argument that it fired him for photocopying “confidential” materials is a
pretext. The company never treats either drivers time cards or truck manifests as
“confidential:” driversroutinely copy them in the course of their work; they are often posted
on site; and the information on them is available through other documents. Nor was there
any written or oral policy that they were confidential documentsand that photocopying them
was prohibited.
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As aresult of the discharge, complainant has suffered considerable emotional distress,
for which he has sought treatment, as well as financial setbacks due to the need to incur debt
in order to sustain his family.

2. Respondent

Robert Michaud did not engage in protected activity. The statute protects only
employees who have filed a complaint or begun a proceeding concerning a safety violation;
or refused to work because of a perceived violation. Complainant did neither. Even
assuming some a@bmplainant’ s activities were protected, (1) some of those activitieswere
not known to respondent at all and (2) the remainder were not known to the decision-maker,

Michael Greany. Itiscomplainant’s burden to show that the protected activity was known
by Greany; this the complainant cannot do.

Evenif Mr. Greany knew about some protected activity by complainant, such wasnot
the motivating factor in complainant's discharge. The reason BSP discharged complainant
was because of hisunauthorized and secret copying of itsconfidential businessrecords. BSP
had reason to believe that complainant was lying about his reason for copying the records,
and had reason to believe he was about to quit his job at BSP and take confidential
information to a competitor.

Regarding damages, complainant islimited to back pay fromthe date of hisdischarge,
December 23, 1993 to May 1, 1995, when BSP made an unconditional offer to reinstate him.
He is not entitled to compensatory damages for medical problems, because they were not
caused by the discharge: though discharged in December 1993, he did not seek treatment
until February 1995, and that was initially for a skin rash.

C. lIssues and disputed matters:

1. Liability : Whether on December 23, 1993, respondent BSP Transport, Inc. discharged,
disciplined, or discriminated against complainant Robert Michaud regarding pay,
terms or privileges of employment because he engaged in activities protected under
49 U.S.C. 831105(a)(1)(A)? Specifically, the parties dispute:

a. Whether complainant’s conduct prior to December 23, 1993
constituted activities protected under 49 U.S.C. 8§ 31105(a).

b. Whether respondent knew of complainant’ s having engaged
in any activities protected under 49 U.S.C. § 31105(a).
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c. The nature dBSP' s motivation to terminate complainant’s
employment on December 23, 1993.

2. Damages If respondent isfound liablefor violation of the Act, what are the appropriate
remedies and damages?

a. Whether complainant is entitled to back pay pursuant to 49
U.S.C. 831105(b)(3), and if so, the amount of such back pay?

b. Whether complainant is entitled to front pay in lieu of
reinstatement, pursuant to 49 U.S.C. 831105(b)(3)(A)(ii), and if
so, the amount of such front pay?

C. Whether complainant is entitled to recover, as
“ compensatory damages’ pursuant to 49 U.S.C.
831105(b)(3)(A)(iii), for

i. emotional suffering, psychic injury and
medical expenses and if so, the amount of such
damages.

ii. Interest on debt attributable to the termination
of hisemployment, and if so, the amount of such
damages.
V. DISCUSSION: FINDINGS OF FACT AND CONCLUSIONS OF LAW

There being adequate support in the record for the parties stipulations in Paragraph
Il herein, those stipulations are hereby incorporated by reference into this Paragraph IV as
Findings of Fact and Conclusions of Law, asif fully set forth.

A. STAA violations -- Overview

A complainant may recover under the Act under three circumstances, only the first
two of which are invoked by complainant Robert Michaud in this case:

First, by demonstrating that he was subject to an adverse employment action because
he has filed a complaint alleging violation of safety regulations. 49 U.S.C. § 31105
(&(1)(A). Thisprovision of the Act provides specifically and in pertinent part:
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(a) Prohibitions. -- (1) A person may not discharge an
employee, or discipline or discriminate against an employee
regarding pay, terms, or privileges of employment, because --

(A) the employee, , has filed a complaint or
begun a proceeding related to a violation of a
commercial motor vehicle safety regulation,
standard, or order, ...

Second, by demonstrating that he was subject @darrseemploymentactionfor
refusingto operatea vehicle"becausehe operatiorviolatesaregulation standardor order
of the United Statesrelatedto commercialmotor vehicle safety or health." 49 U.S.C.
31105(a)(1)(B)(I}

Third, by showingthathewassubjectto anadverseemploymentctionfor refusing
to operatea motorvehicle"becausghe] hasareasonablapprehensioof seriousnjury to
[himself] or the public because of the vehicle's unsafe condition.” 49 U.S.C.§8
31105(a)(1)(B)(ii). Toqualify for protection under this provision, acomplainant must also
"have sought from the employer, and been unable to obtain, correction of the unsafe
condition." 49 U.S.C 31105(a)(2).*

The burdens of proof under the Act have been adopted from the model articulated by
the Supreme Court in Texas Dept. of Community Affairs v. Burdifé U.S. 248 (1981)
and, more recently, in St. Mary’s Honor Center v. HicksU.S. _, 113 S.Ct. 2742 (1993).
See Anderson v. Jonick & Co., In@3-STA-6(Sec’'y, September 29, 1993). Under this
model, the complainantmust, at the outsetand at a minimum, “... set forth facts which
justify an inference of retaliatory discrimination,” that is, the existence of protected activity
and an inference of a causal connection with that activity and adverse employment action,
in order to establish a prima facie case. Greathouse v. Greyhound Lines, Inc., 92-STA-18
(Sec'y, December 15, 1992), dlip. op. at p. 2.

3Before the Act was recodified in 1994, this provision prohibited adverse employment action against an
employee for refusing to operate a vehicle "when such operation constitutes a violation of any Federal rules..."
(emphasis added). For this reason, it was often referred to as the Act’s "when" clause. The legislative history of
the recodification makes it clear that the substantive law of the Act is intended to remain unchanged. H.R. Rep.
No. 180, 103rd Cong., 2d Sess. 5 (1994).

“This provision has traditionally been referred to as the "because" clause, although the 1994
recodification would appear to make this distinction -- between the "when" and the "because"” clauses --
impractical. See Note 4upra. Mr. Michaud does no6t invoke protection under the “because” clause.
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While proofof aprima facie casds apredicatdor shifting the burdenof production
totheemployer, it is well established that proof sufficient to shoprama facie casds not
enoughto establisttheclaimitself. Claimant must demonstrate retaliatory, discriminatory
actionin violation of thestatute andalwaysbearghe ultimateburdenof persuasion Saint
Mary’s Honor Center v. Hicks, U.S. , 113 S.Ct. 2742 (1993); McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802-803 (1973). The four key elements of the prima facie
case, then, are that

(1) the employee engaged in protected activity;

(2) the employer knew of the protected activity;

(3) the employee was subjected to adverse action; and

(4) the protected activity was the likely reason for the adverse action.

Greathouse v. Greyhound Lines, |#2-STA-18 (Sec'y December 15, 1992).

Once the complainant satisfies these four elements, a rebuttable presumption of
discrimination arises, and the burden of production shifts to the employer to articulate a
legitimate, non-discriminatory reason for the adverse action. The burden shifting to the
employerat thatpointis only to articulate a legitimate, nondiscriminatory, reason for the
adverse action. The employer’s burden at this point is one of production, not of proof.

Oncethe employer produces such evidence, the prima facie caseanalysisisnolonger
particularly useful. USPS Board of Governorsv. Aikens, 460 U.S. 711, 714 (1983); White
v. Maverick Transportation, Inc., 94-STA-11 (Sec'y, February 21, 1996). The burden of
production shifts back to the complainant to establish that the employer’ s proffered reason
is pretextual or otherwise not legitimate, and the “real battleground” revolves around
whether the reasons articulated by respondent are pretextual and whether complainant has
met his ultimate burden of proof. Carroll v. Bechtel Power Corp., 91-ERA-46 (Sec'y
February 15, 1995) dslip op. at p. 12, aff'd 78 F.3d 352 (8th Cir. 1996);Olsonv. Missoula
ReadyMix, 95-STA-21(Sec’y, March 15, 1996); Etchason v. Carry Companies of lllinois,
Inc., 92-STA-12 (Sec’'y, March 20, 1995). The complainant ultimately prevailsonly if he
successfully rebuts the legitimacy of respondent’s explanation. With only one exception,
the burden aways remains with the claimant to establish the elements of his case: (1)
protected activity; (2) acausal nexus between the protected activity and the adverse action;
and (3) in response to employer’ s evidence of an allegedly legitimate reason for its action,
evidence of pretext.

The one exception to the claimant’ s burden of proof arises under the “dual motive’
analysis. once the evidence shows that the proffered reason is not legitimate, and that the
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dischargewas motivatedat leastin part by retaliation for protected activity, then the
employemustestablishby a preponderancef theevidence that ivould havedischarged
the complainanindependentlyf his protectedactivity. Faustv. ChemicalLeamanTank
Lines, Inc, 93-STA-15(Sec’y April 2, 1996); Moravec v. HC & M Transportation, 90-
STA-44 (Sec’y, January 6, 1992), slip op. at 12, N. 7.

The record must be examined in light of the foregoing standards.  In this regard, it
is essential to set forth the context in which this dispute arose.

B. The hours of service regulations:

The Department of Transportation regulations promulgated to implement the STAA
provide at 49 C.F.R. Part 395 in pertinent part as follows:

§ 395.3 Maximum driving and on-duty time

(@) ..., no motor carrier shall permit or require any driver used
by it to drive nor shall any such driver drive:

(1) more than 10 hours following 8 consecutive
hours off duty; or

(2) for any period after having been on duty 15
hours following 8 consecutive hours off duty;

(b) No motor carrier shall permit or require a driver of a
commercial motor vehicle, ..., to drive for any period after --

(1) Having been on duty 60 hours in any 7
consecutive days if the employing motor carrier
does not operate every day in the week; or

(2) Having been on duty 70 hours in any period
of 8 consecutive days if the employing motor

carrier operates motor vehicles every day of the
week.

§ 395.8 Driver’srecord of duty status
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(a) Every motor carrier shall require every driver used by the
motor carrier to record his/her duty status for each 24- hour
period using the methods prescribed in either paragraphs (a)(1)
or (2) of this section.

(1) Every driver who operates a commercial
motor vehicle shall record his/her duty status, in
duplicate, for each 24-hour period. The duty
status time shall be recorded on a specified grid,
... [the Daily Log Form may continue to be

used]...

() Failure to complete the record of duty activities of this
section or§ 395.15, failure to preserve a record of such duty
activities, ... shall make the driver and/or the carrier liable to
prosecution.

§ 395.1 Exemption from requirements of § 398.8

(e) 100 air-mile radius driver. A driver is exempt from the
requirements of 8 395.8 if:

(1) The driver operates within a 100 air-mile
radius of the normal work reporting location;

(2) The driver, ..., returns to the work reporting
location and is released from work within 12
consecutive hours;

(3) at least 8 consecutive hours off duty separate
each 12 hours on duty;

(4) The driver does not exceed 10 hours
maximum driving time following 8 consecutive
hours off duty; and

(5) The motor carrier that employs the driver
maintains and retains for a period of 6 months
accurate and true time records showing [the time
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the driver reports to and is released from work;
and the total number of hours on duty]

C. The situation at Westbrook Terminal and the events during
complainant’s employment:

During the summer and fall months of 1985P s Westbrook Termina was in
considerable transition and flux in terms of management personnel, employee relations, and
union activity.

A union election had taken place at the Westbrook Terminal at the end of April or
early May 1993. The union campaign wasticklish, in that the employeeswerein two camps
opposing one another, as aresult of which upper management felt somewhat constrained in
its dealings with either camp [TR 791-793, 798].> The union vote was contested and a
second election was ordered to take place [TR 526, 790]. Shortly thereafter, in May 1993,
BSP owner, Jack Law, asked Michael Greany, vice president of finance and administration
at the company’s Londonderry office in New Hampshire [TR 45], to visit the terminal to
assess the gituation.  Greany discovered that the terminal manager, Ed Paul, was
overwhelmed by personal problems and not managing the facility. The employees at
Westbrook felt totally shut out and unable to communicate with management. [TR 717-718]
Greany described the terminal as a“mess’ both physically and financially: no onewasin
charge and dispatch was in disarray [TR 719-720].

Both Greany, who was about to be appointed acting terminal manager, and
complainant Robert Michaud came into a trucking facility that was struggling when they
began work at Westbrook Terminal in the summer of 1993 -- Mr. Michaud unknowingly.
In addition to considerable employee unrest, virtually all personnel in management positions
were being replaced by people with little, if any, administrative experience:

In June 1993, Ed Paul was relieved of his duties as termina manager.® Michael
Greany became terminal manager on aprovisiona basisinearly July 1993, for athree month
period, although he had no operations experience [ TR 46, 713-714, 782] Glenn Osterberg
was appointed second shift supervisor to replace Burleigh Dudley [TR 527, 721-722]. The

°BSP witnesses testified that this circumstance did not affect the on-line supervisory staff. Alex Kasny
testified that he was advised to handle day-to-day operations and personnel matters as usual [TR 527], and Greany
confirmed that it did not affect the company’s ability to take adverse employment actions in the normal court of
business [TR 796].

®paul became safety director several weeks later [TR 730-731].
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day dispatcher/supervisor, Bob Davis had cancer and was replaced by David Andrews in
August 1993 [TR 432. 618, 722].

The company president offered Alex Kasny, a former truck driver, the position as
operations supervisor in mid- to late-September 1993, although Kasny had no management
experience [TR 425, 431, 722, 725]. Kasny admitted that he was inexperienced in
management duties and often sought Michael Greany’s advice. He was also not in favor of
the union [TR 434, 470-71] As a result of Kasnys inexperience, Greany’s three month hitch
as acting terminal manager was extended [TR 725]. Greany split his time between
Westbrook and Londonderry, performing the duties of his administrative job as well as those
of terminal manager [TR 54, 433]. By the fall of 1993, Greany had three supervisors at
Westbrook -- Osterberg, Andrews and Kasny -- whom he described as experienced drivers
“without a clue” about administration, referring to Kasny as more of a “student” than a
supervisor [TR 732, 782; seeaso TR 434, 470]. Theupshot wasthat during the summer and
fall of 1993, the acting terminal manager was "clueless" about trucking operations, and his
on-site supervisory staff were equally uninformed about management.

Greany testified that although it was his responsibility to know the Federal
transportation [DOT] regulations, including those concerning “hours of service,” hewas not
even aware of their existence and there were no policies or procedures in place regarding
those rules during the times material to this matter [TR 46-49, 563]. He said he was not
aware of any “hours of service” issue until Mr. Michaud's complaint came in from the
Department of Labor [TR 744, 782]. Hisgoa was to rehabilitate the terminal and to keep
BSP’ scustomerspleased. Andrewsand Kasny testified that they knew about theregul ations,
however, from their previous experience as truck drivers [TR 560, 631].

Robert Michaud was hired effective July 7, 1993, and within a few weeks began
driving runs from Westbrook to Logan Airport in Boston. He worked the second shift -- the
oneimmediately followingtheday shift -- driving thefirst or second airport trucks[ TR 537].
Hetestified that hefirst became concerned about the “hoursof service” rulesafter his90 day
evaluation in October 1993, when he signed certain documents advising of those rules[ TR
74]. Heclaimed he then inquired about them of his supervisor, Glenn Osterberg, aswell as.
Alex Kasny. Accordingto Mr. Michaud, Kasny told him that the DOT rules did not apply
to BSP' sruns because of an exemption under the New Hampshire Railway Act, astatement
later echoed by Osterberg. [TR 80-82, 90-92]. Complainant claimed he spoke to a state
trooper and to awoman named Susan at the U.S. Department of Transportation. Thetrooper
told him that the hours he was driving would violate the regulations, and Susan confirmed
that he could not exceed 60 hours aweek or 12 hoursaday [TR 69, 73, 87]. It was after
that, he said, that he knew he was violating the hours of service rules.
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Although complainant says he spoke about this issue to many persons at BSP
management, such as Osterberg, Kasny, David Andrews, Jack Law and Michael Greany, he
points to a conversation with safety director, Ed Paul, as unequivocally constituting a report
of violation. He went to Paul in early November, 1993, shortly after his 90 day review in
October, complaining about theicious cycle’ created by the domino effect of four factors:
first, driversreturning fromtheday shift in empty inbound trucksinvariably arrived latefrom
finishing their runs; second, the empty trucks then needed to be loaded and readied to leave
on outbound runs on the next (or “second”) shift; third, asaresult, the outbound runs on the
second shift left late; fourth, as aresult, second shift drivers such as complainant, driving
outbound runs, were forced to speed in order to complete their runs within the hours of
servicerules. [TR 95-100]. He mentioned to Dave Andrewsthat the trucksfromthe previous
shift should be brought in earlier, and claims that Andrews agreed [TR 105-106]..

At the sametime, hetestified, Kasny continued to insist that the DOT regulationsdid
not apply to BSP and told him to “get [that idea] out of histhick skull.” Thelatter comment
occurred at atime when Kasny was concerned about |osing asubstantial customer and asked
complainant and one other driver, Larry Roy, to alter their hours, coming in earlier in the
afternoon to do local runs [TR 107-109]. After Kasny’s “get it out of your thick skull”
comment, and Kasny’ sinsistence that he start hisjob two hours earlier, complainant said he
knew he had to get another job [TR 109].

Kasny denies ever discussing the New Hampshire Act or hours of service regulations
with complainant [ TR 448-449, 455-459, 481-482]. Hetestified that he himself was aware
that drivers needed to keep alog if they drove more than 12 hours, even in a 100-mileradius
[TR 560].

All the while, union activity continued. Thefirst union election wasnullified, and a
second election due to be held in early November 1993 [TR 526]. The central issuein the
campaign wasapay raise. Complainant was pro-union and active in the campaign [ TR 705-
707]. One comment on his October 1993 evaluation was that he spent alot of time talking
to other driverswhen he should have been working [RX 14].” Kasny described complainant
as“talkative” and offering numerous unsolicited bits of advice on running theterminal [TR
444, 482-483, 555-556]. The BSP witnesses testified that complainant was disappointed at
his October 1993 evaluation because he expected alarge raise. Complainant and his wife
had learned shortly before that they were expecting a surprise late-life baby, and he

7Complainant testified that no negative comment, including those about his talking too much on the job,
and the quality and quanity of his work, was on his performance appraisal paperwork he looked at it and signed it
during his October evaluation [CX 3; TR 91-94].
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conceded that he had financial concerns as a result [TR 172]. To the BSP supervisors,
complainant seemed very anxious about making more money. Over the next couple of

months, Kasny said, complainant spoke numerous times about the need to get another job,
to the point where it was “aggravating day-to-day operations.” [TR 461-465, 550]

According to complainant, he began copying company records, which he did not
consider confidential, on December 23, 1993 to gather documentation of the company’s
hours of service violations. He planned to file a complaint with the Department of
Transportation in March 1994 [TR 188]. He admitted that he was doing the photocopying
in secret to make sure that the company did not know what his plan was [TR 189]. He felt
that if he were caught by a manager copying the company’ s documents, he would be fired
and “out the door.” [TR 129, 189-190].

Complai nant was seen doing the photocopying by Danny V aughan, who wasworking
the night shift [TR 671-674]. In an “up-the-line” information relay, Vaughan passed the
information on to Dave Andrews, who told Alex Kasny [who then checked it out directly
with VVaughan], who then called Michael Greany, advising that company records, including
manifests, were being copied [TR 498-511, 574-590, 603-609, 625-629, 671-674,734-744,
771-777]. Greany advised Kasny to confront complainant and ask directly whether he had
been copying time cards and/or manifests. According to Kasny, complainant evaded the
guestion and avoided answering directly [TR 508]. Kasny testified that there was no
mention of “hours of service” during this conversation [TR 511]. Complainant admits that
he copied time cards without permission, and that he was evasive and not entirely truthful
when confronted by Kasny and Osterberg [ TR 199-204]. He admitsthat hefinally disclosed
tht he had been copying time cards of other drivers, and at |east one manifest, which he said
was his own [TR 202]. He aso admits that he never told BSP that he intended to file a
complaint with the Department of Transportation over the violations, and never informed
management about his alleged contactswith “Susan” at DOT and the state trooper [TR 239-
240].

B. The elements of Complainant’s case:
(1) Protected Activity

a. Whether internal complaints to BSP management
constitute protected activity:

BSP argues [ALJX 33] that in order to constitute protected activity, complainant must
have “filed a complaint or begun a proceeding” with the Department of Transportation. It
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is undisputed that Mr. Michaud never did so; ergo, BSP asserts, his claim must fail as a
matter oflaw. This argument is not supportable, given the remedial purposes of the Act. As
complainant correctly notes, the protections of the Act would be undermined if employers
were allowed to discharge, with impunity, employees who have voiced safety concerns but
had not yet had a chance to contact government officials.

It is well established that internal safety complaints tcethygl oyer’ s management
tier constitute protected activity. The Secretary and thefederal circuitshaveheldthat the Act
does not restrict its protection only to thosewho fileformal complaintswith the government.

See Whitev. Maverick Transportation, Inc., 94-STA-11 (Sec’'y, February 21, 1996). The
Secretary has specifically held that inquiries as to whether certain runs violate the Federal
hours-of-service regulations at 49 C.F.R. Part 395 constitute protected activity. Faust v.
Chemical Leaman Tank Lines, Inc., 93-STA-15 (Sec’y, April 2,1996); Stilesv. J.B. Hunt
Transport, 92-STA-34 (Sec'y Sept. 24, 1993), dlip op. at 4 (noting that it would be
inconsistent with the purpose of the Act to limit protection to complaints filed with
government agencies, sinceacomplaint to anemployer istheinitial stepinachieving safety).

Further, a person need not cite specific motor vehicle standards or rules to be
protected, but need only cite safety concerns. Nix v. Nehi-RC Bottling Company, 84-STA-1
(Sec'y July 13, 1984), dlip op. at 8-9. This activity is protected even if the underlying
complaint provesto bemeritless. Hernandez v. Guardian Purchasing Co., 91-STA-31 (Secy
June 4, 1992), dlip op. at 3n.1. See also Greathouse v. Greyhound Lines, Inc., 92-STA-18
(Sec’'y August 31, 1992); Hamilton v. Sharp Air Freight Serv., Inc., 91-STA-49 (Sec'y July
24,1992), slip op. at 1-2.

b. Whether complainant in fact made complaints to BSP management

The employer argues in addition that the complainant did not engage in protected
activity as a matter of fact. The evidence is discrepant among the witnesses, and the
credibility of the witnesses determines where the weight of the evidence lies. While
assessing credibility is essential in terms of whether complainant has satisfied his ultimate
burden of proof inthiscase, itislesssointermsof the primafaciecase. Theinitial burden
in establishing a prima facie case is not onerous. Ertel v. Giroux Brothers Transportation,
Inc., 88-STA-24 (Sec'y February 16, 1989). The complainant need only present evidence
sufficient to prevail if not overcome by other evidence. Thus, the complainant’s own
testimony that he registered concerns about hours of service violations is sufficient to
establish the “protected activity” element of his prima facie case. Toland v. Burlington
Motor Carriers, Inc., 93-STA-35 (Sec’'y February 27, 1995); Ass't Sec’'y and Brownv. Besco
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Steel Supply93-STA-30(Sec’y, January 24, 1995); Ertel v. Giroux Brothers Transportation,
Inc., 88-STA-24 (Sec'y February 16, 1989).

For purposes of his prima facie case, complainant has established that this activity
was protected under Section 31105 (a)(1)(A) of the Act.

C. Whether complainant in fact refused to operate a vehicle because
to do so would violate Federal motor carrier regulations

Mr. Michaudtestified that in late November 1993, Kasny asked him and other drivers
on the second shift to start their shifts two hours earlier, coming in at 3:00 p.m. rather than
5:00 p.m. and working until 5:00 am. [TR 106-109]. Complainant testified that he
registered his concern about the extended shifts with Glenn Osterberg, and that he did not
want to work a 14 hour shift. Claimant’s own testimony suggests that his comments and
conduct did not riseto arefusal. He admitsthat the very next day, his supervisor arranged
for him to stay on the original schedule such that his hours never changed and he never
actually declined asingle run [TR 232-233]. Nevertheless, given the complainant’s light
burden at this stage, and the remedial purposes of the Act, | find that his disagreeing with
Kasny about whether to take an earlier shift amounts to arefusal for purposes of the prima
facie case.

(2)  Adverse Employment Action

Respondent does not dispute that it discharged complainant on December 23, 1993.
The record adequately supports afinding of adverse employment action.

(3) BSP’s Awareness of the Protected Activity

Asdiscussed above, complainant’ stestimony is sufficient, for purposes of hisprima
facie case, to establish that he informed BSP management of his concerns about the Federal
safety regulations. | do note that Mr. Michaud concedes that he has no evidence that at the
time of his discharge, BSP actually knew the purpose for which he was photocopying the
company’ s records, because he lied about it. It was complainant’s assumption and opinion
that BSP had to have figured out hisintent to go to DOT with an hours of service complaint
and fired him asaresult [TR 191].

(4) Causation
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Because it is rare that a complainant can produce direct evidence establishing a
connection between protected activities and an adverse employment action, it is well
established that a complainant may prove such a connection with circumstantial evidence.
Clay v. Castle Coal & Oil Compan90-STA-37 (Secy Nov. 12, 1991), slip op. at 6 n.5.
Temporal proximity is sufficient as a matter of law to establish the final elementaofiitee
facie case, the inference of a causal nexus between the protected activity and the adverse
employment action. Couty v. DoI886F.2d 147 (8th Cir. 1989).

In this case, complainant testified that he began to register his concerns about the
regulations in October 1993, and continue to voice them to various persons in BSP
management. Then, on the day of his discharge, he was fired directly after being seen and
confronted about copying company documents, which he testified he was doing to document
his anticipated complaint to the Department of Transportation. While an immediate
discharge will almost always justify drawing the inference of causation, the Secretary has
held that a delay of six days, one week, six weeks or even two months between the protected
activity and the discharge does not negate the inference. The evidence of temporal proximity
in complainant’s case in chief is sufficient to raise the inference that his discharge was
motivated by his engaging in activity protected under the Act.

| thereforefind that the complainant has sati sfied each and every element of hisprima
facie case.

C. BSP’s stated reason for discharging complainant

Because complainant has established a primaasie of retaliatory discharge, the
burden shifts to BSP to produce evidence that the discharge was motivated by a legitimate,
non-prohibited reason.

According to Michael Greany, the reason he discharged Robert Michaud on
December 23, 1993 is that Alex Kasny telephoned and informed him that Michaud had been
seen photocopying BSP internal documents froradghmpany’ sfiles, specifically, manifests
and other drivers' time cards. Greany himself had had no conversations with complainant
about hours of service or regulatory concerns, and this subject was not on his mind as the
events around the discharge evolved. Rather, Greany was aware that complainant was
anxious to make more money and that he was looking for a new job. He discussed the
situation with company owner, Jack Law; the concern of Greany and Law was the critical
information contained on themanifests, whichthey considered confidential, and whether that
information could be taken to a competitor to be used for profit. Greany was concerned
about the situation, because there was no legitimate need for complainant to be copying
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manifests at any time, particularly that time of night. Greany then telephoned Kasny back,
advising him to confront complainant and ask him exactly what he had been copying.

Kasny reported back that complainant had reluctantly admitted photocopying time cards and
manifests. Atthat point, Greany told Kasny to dismiss complainant [TR 734-744, 767, 771-

777].

| find that BSP has articulated legitimate, non-prohibited reasons which at least in part
motivatedcomplainant’ sdischarge. Concernfor theintegrity of internal businessinformation
is on its face a valid reason for adverse employment action. BSP has articulated a non-
prohibited reason for its adverse employment action sufficient to confront complainant’s
prima facie case and put Mr. Michaud to his burden of proof.

D.  Whether complainant has satisfied his ultimate burden of proof
on the elements of his claim.

(1) Protected activity:

whether the evidence establishes (1) that "complaints" and/or
"refusal” took place; and (2) the likelihood of hours of service
violations.

As indicated previously, the testimony of the witnesses is conflicting as to whether
complainant actually registered any concerns with BSP management about the hours of
service rules, or refused to drive an extended shift because of a perceived violation of such
rules. It is well settled that it is within the province of the fact finder to determine the
credibility of the witnesses, to weigh the evidence in this regard, and to draw her own
inferencesfromthisevidence. Banksv. Chicago Grain Trimmers Assoc., Inc., 390 U.S. 459,
467, reh. denied, 391 U.S. 929 (1968).

() "complaints"

Mr. Michaud testified that he discussed the hours of service problem with numerous
management personnel at BSP. Y et the context in which any statementswere made suggests
that those statements expressed not so much a concern for regulatory violation but an
explanation for complainant's inability to get the job done. It is significant to me that Mr.
Michaud drovefor over three months without, he admits, any concern about the 12 hour rule.
Histestimony isthat it was not until he had his performance evaluation in October 1993 that
the light dawned and he realized that he had been "running illegal.” However, the comment
on the October evaluation was that he could use his time better in terms of loading at the
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dock and delivering at Logan Airport, by prioritizing so that he could deliver logically and
on time [TR 444-447]. Thereafter, in early November, Mr. Michaud says he explained to
Ed Paul that the problem really lay with the "vicious cycle" caused by the day shift drivers’
coming in late. Apparently he talked to others about the "vicious cycle" as well.
Complainants description of his conversation with company owner, Jack Law, had to do
primarily with long hours and the pay raise being sought by the pro-union contingent [TR
102-104].

In this regard, the evidence also suggests a conflict between Kasny and Michaud
about who was in charge of how he would perform his work. In October 1993, Kasny had
been terminal manager for less than one month, and was very much in the learning stages of
that job. As recently as September 1993, Kasny had been a truck driver and co-worker
alongside Mr. Michaud. Kasny himself had driven the run to Logan Airport for the prior 18
month period, and found that he could accomplishitin 10 to 11 hours [TR 428-430]. On the
witness stand, Kasny steadfastly refused to concede that Michaud's run involved more work,
despite the fact that Kasny went to the airport unloaded and made only one stop, whereas
Michaud had to load at the terminal and make several deliveries at the airport.

Kasny did admit that often Michaud did not leave the terminal on time, and that he
and other drivers were having trouble getting to the airport in time to drop off freight before
the forwarders closed [TR 521-533]. As aresult, in late November or early December 1993,
Kasny approached Michaud and another driver, asking whether they would be willing to start
their run two hours earlier in order to provide better service to the airport customers, getting
their freight delivered more quickly. Mr. Michaud interpreted this as meaning that two hours
would be added to his run, making for a 14-hour day [TR 228] whereas Kasny conceived of
it as merely moving the entire run up two hours [TR 484-490].

At the same time, Michaud was pro-union and Kasny anti-union [TR 102, 556]. The
record very much suggests Kasny was tense over the union campaign and general unrest at
the terminal; over his inexperience in a position of authority; and over Michaud’s numerous
unsolicited suggestions about how to run the terminal. Michaud described Kasny’s manner
as "forceful” and his language "strong" [TR 93-95]. Michaud admitted that he had personal
tension as well, in that he was concerned about finances and the baby that was due in March
1994. As aresult, in December 1993 he told Osterberg and later Kasny that he was looking
for a job to make more money; he admits that he kept to himself his alleged intent to file a
complaint with DOT about hours of service [TR 243-253].

While internal complainants to management are protected under the STAA, there are
many ways an employee can communicate such complaints to an employer. Some
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statements by the employee are too vague, tenuous or attenuated to be perceived as
complaints or do not represent the type of communication that qualifies as a complaint under
the STAA. White v. Maverick Transportationc. 94-STA-11 (Secy, February 21, 1996).

If the preponderance of the evidence established that Mr. Michaud complained about
"running illegal” or going over the 12 hour rule, that would suffice as a "complaint" for
purposes of Section 405 of the Act. Asst Secretary and Waldrep v. Performance Transport,
Inc., 93-STA-23 (Secy April 6,1994). Moreover, as discussed previously, complainant is
not required to cite a specific motor vehicle standard or rule to be protected under
31105(a)(1)(A). His activity is protected under this provision even if the underlying
complaint proves to be meritless. Hernandez v. Guardian Purchasifg-G3.A-31 (Secy

June 4, 1992), slip. op. at 3, N._1; Nix v. Nehi-RC Bottling Comp8#STA-1 (Secy July

13, 1984), slip op. at pp. 8-9.

For several reasons, however, | do not accept that Mr. Michaud registered internal
complaints cognizable as protected activity under the Act. First, there is no corroboration
whatsoever for Mr. Michauds testimony. This lack of corroboration is troubling, given that
complainant contends that at least one driver, Larry Roy, was present duringf tia”
conversation with Kasny in late November 1993 [TR 110]. Nor was “Susan” from DOT
further identified or called to testify. Mr. Michaud’s testimony stands alone and directly
contradicted by three witnesses.? Kasny, Andrews and Greany denied that the hours of
service subject came up, although they recalled a number of occasions when complainant
discussed the "vicious cycle." Other discrepancies indicate that complainant's memory of
the events is perhaps more as he wishes they had occured, rather than how they actually
occured. For example, Dave Andrews recallstelling complainant that his desire to have the
day shift trucks come in earlier was not workabl e because the customers dictate the volume
of freight [TR 622-625]. Greany echoed this fact of business life [TR 727-729]. Yet Mr.
Michaud testified that Andrews agreed with him about bringing the day trucksin earlier.
Another discrepancy isthat Kasny and Andrews deny talking to complainant about the New
Hampshire Railway Act, but complainant may have talked to another driver, Jeff Labreque,
about it [TR 167-8].

Second, Mr. Michaud'sown testimony was extremely vague and often tangential. He
spoke haltingly about key events, and was frequently unable to remember dates, and who

8 Jeff Labreque testified that he heard other drivers complain about hours of service problems, but never to
BSP management. He also said that BSP never expressed concern about possible violation of hours of service
regulations. However, this testimony was stricken [TR 155-156]. There is no evidence other than complainant’s
testimony touching directly on drivers complaining about hours of service problems to BSP management.
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said what. It is unnecessary to determine whether his lack of clarity stems from conscious
dissembling, for Mr. Michaud himself admitted that his mental state causes his mind to
wander and lose focus [TR 83, 86, 170, 186]. As a result, he is not a reliable witness.

Third, complainants statements about the "vicious cycle" and getting his run
accomplished centered primarily on his extra job assignments and concern with making more
money, rather than on perceived safety or hours violations. Mace v. ONA Delivery Systems,
Inc., 91-STA-10 (Secy January 27, 1992).

Finally, the fact that Mr. Michaud kept his alleged early contacts with the DOT and
state trooper a secret from BSP management suggests that he either did not make those
contacts at all or that he was not really seriously concerned about management making a
change. In this regard, | find complainants testimony contradictory and not at all
reconcilable. Complainant testified thbefore his October review, he instituted a
conversation with a state trooper about the hours of service rules; again, he was very vague
about the when, where and what of these contacts [TR 86, 88-89]. However, he claims that
he did not see the document thpttgged his memory” and "concern™" about the hours of
service rules [CX 2, last page] until the October review itself [TR 74-76, 78-80]. Thereis
no explanation for why, if he had no concern about the hours of service violation until the
review, he supposedly called the DOT and stop a state trooper before that time. Even
assuming hetelephoned DOT and contacted the trooper after thereview, itisundisputed that
he did not disclose the company's nameto state or federal authorities, nor tell BSP about the
contacts [TR 184-186]. A reasonable inference is that his level of alleged concern was
somewhere between minimal and none. The evidence leavesit very uncertain whether Mr.

Michaud actually contacted DOT or spoke to a state trooper.

In short, | find that Mr. Michaud was engaged primarily in astruggle to get his point
acrossto Alex Kasny, who wassimply too new in hisjob to handlethe situation well. While
this may have been poor management, along with an interpersonal struggle, it was not about
DOT hours of serviceviolations. Rather, the record convinces me that the hours-of-service
issuewasincidental and, morelikely than not, after thefact of discharge. For thesereasons,
| conclude that the complainant has not shown by a preponderance of the evidence that he
registered internal complaints cognizable under the Act.

(i) "refusal"

Mr. Michaud claims he did not wish to begin his shift two hours earlier, asrequested
by Kasny in late November 1993, because of an hours of service concern. His testimony
was:
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" .. after the union vote and Michael Greany had come in just
before Thanksgiving, they were afraid of losing ... a substantial
customer. That would be probably that way. ... And he says,
wed probably be working real crazy hours, and we were a
brunch of drivers when he pulled us in to let us know. ...

*kk

... then after that, Alex Kasny, within that week or something,
Alex Kasny brought -- when | came in to punch in my time card,
it showed the next day that | was supposed to come in at 3:00,
because he sets the time clocks, you know, what youtre
supposed to do and all of that. | says, how can | come in at
3:00? So, I went into his office. He brought us -- no, Im sorry.
He brought us in, me and Larry Roy, to let us know more about
that later on. And we got -- went into the office, and he sat us
down. And he says, we need somebody to do the pedal runs
from 3:00 to about 5:00 ... And | said, | cant do that. He says,
why not? | says, because from 3:00 -- if you promise me Il get
out when Im finished with my run and everything from Logan
at 3:00, then I will do it. Butifyou ... "

According to Mr. Michaud, Kasny’s response was extremely gruff:

" ... And he says, we can drive as many hours as we want. And
| says, | beg to differ. And I says, Im not going to do it. And
he turned around, he said, Im telling you, if | tell you to come
in at 3:00, youte going to come in or else..."

[TR 106-109]. Complainant concedes that his immediate supervisor, Glenn Osterberg, re-
arranged the schedule the very next day to accommodate his concerldashgigrequest
to comein earlier [TR 232-233].

The Act prohibits an employer from discharging an employee for refusing to operate
a vehicle in violation of the hours-of-service regulations at 49 C.F.R. Part 395. Asst
Secretary and Brown v. Besco Steel Supply, 93-STA-30 (Sec'y January 24, 1995); Settlev.
BWD Trucking Company, Inc., 92-STA-16 (Sec'y May 18, 1994); Greathousev. Greyhound
Lines, Inc., 92-STA-18 (Sec'y August 31, 1992). However, when the reason for refusal is
a personal economic one, or where the driver fails to adequately convey that safety is the
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basis for his refusal, his activity is not protected under the Act. Paquin v. J.B. Hunt
Transport, InG.93-STA-44 (Secy July 19, 1994); Waldrep v. Performance Transport, Inc.
93-STA-23 (Secy April 6, 1994). Moreover, the Act does not protect refusals that are only
incidentally related to regulatory violation concerns. Kanavel v. U-Haul Co. of
Northwestern Ohip88-STA-9 (Secy October 24, 1988).

For the reasons stated above, | find that the evidence does not establish a refusal based
on safety or hours of service concerns. Mr. Michaud actually did not refuse at all. He said
he would do the early run beginning at 3:00 p.m. if he could complete them by 3:00 a.m.
Though he and Kasny had words about it, Osterberg changed the arrangement the very next
day and complainant never did have to confront the situation. Even if Mr. Michaud had
“refused,” I find that his statements to Kasny were not so much about hours of service as they
were about who was going to determine his schedule, assignments, and how he was to
perform his job.

In addition, to come within the protection ®31105(a)(1)(B)(l) of the Act [the
"when" clause], complainant must demonstrate that an actual violation of a Federal
regulation would have occurred had he not refused to operate the motor vehicle as directed
by BSP. Nolan v. AC Express, 92-STA-37 (Sec'y January 17, 1995), dlip op. at 6. A
complainant's unsubstantiated opinion that a violation would have occurred had he driven
as requested by management, even if reasonable and made in good faith, is insufficient to
invoke protection under this provision. Asst Sec'y & Vilanj v. Lee & Eastes Tank Lines,
Inc., 95-STA-36 (Sec'y April 11, 1996); Brame v. Consolidated Freightways, 90-STA-20
(Sec'y June 17,1992), dip op. a 3. Rather the complainant must prove that his assessment
of the unlawful situation was correct. Brame, supra; seeaso Doylev. Rich Transport, Inc.,
93-STA-17 (Sec'y April 1, 1994), dlip op. at pp. 2-3 (complainant must prove conclusively
that condition violated Federal safety regulation); Y ellow Freight system, Inc. v. Martin, 983
F.2d 1195, 1199 (2d Cir. 1993) (driver must show that operation would have"been agenuine
violation of afederal safety regulation at the time he refused to drive.").

The evidence establishes that there had been violations of the 60/7 and 12 hour rules
at BSP, in that drivers reported off duty more than 12 hours after coming on duty, without
being required to maintain alog [CX 11; TR 650, 784]. Mr. Michaud's claimed concern for
apotential 12 hour violation can certainly be termed reasonable or in good faith, given his
testimony that he thought hewould berequired to drive a 14 or 16 hour shift.® However, that

°I note that Mr. Michaud's understanding of the hours of service regulationsisincomplete. Hisview is
that working more than 12 hour shifts on the 100-air mile radiusrunsisillegal, independent of the log issue.
Nevertheless, there are numerous instances in the record before me, including testimony by BSP witnesses, that
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was not what Kasny testified he had in mind; his proposal was to move the entire shift
forward two hours, not to extend the shift two hours [TR 534]. Under the circumstances,
complainant has not proven that his assessment of the situation was correct and that a
violation of hours of service would have occurred. According to Kasny, his proposal was
actually implemented later, with great success [TR 484-490].

(2)  Motivation:

whether the evidence establishes that BSP’s motivation was
legitimate, pretextual, or mixed?

Complainantefutesthe proffered explanatigarguing thatit is pretextual because,
among other things, BSP has changed its position over time about the motivation for his
discharge. Whereas previously the company was concerned about time cards and “other
documents,” now it claims that its concern was only with the manifests. Complainant is
correct that an employer’ s“switching” positions casts doubt on the claimed legitimacy of its
reason for discharging an employee.

It is undisputed that the person who made the decision, and the only person with
authority to make the decision, to discharge Mr. Michaud was Michael Greany. While
complainant may have had hisdifferenceswith Kasny, nothingintherecord showsthat those
differences had occurred with Greany. Greany has consistently maintained that hisconcern,
and that of company owner Jack Law, was with the dissemination of information from the
manifests that could be helpful to a competitor. Asin Waldrep v. Performance Transport,
Inc., supra, 93-STA-23 (Sec'y April 6, 1994) slip op. at p. 5, thereisnoreliable evidence that
Greany knew about any "hours of service" complaints by complainant. While complainant
dwelt on the written statements about the events of December 23 1993 [see, for example, TR
587-590] the statements of Kasny and Osterberg substantiate that they confronted Michaud
on the morning of December 23, 1993 about copying time cards and manifests, and he
dodged their questions[CX 14, 16,. 17], as he himself admitted in his own testimony. | am
therefore unable to find that BSP has switched its positions.

drivers were running more than 12 hours and never required to prepare logs. Therefore Mr. Michaud’ s incomplete
understanding of the regulationsis of little moment, except insofar asit may explain the persistencein hisown
behavior, per his own testimony.
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| do find that the "information relay" from Vaughn to Andrews to Kasny to Greany
contained flaws. First, | credit Danny Vaughn’s statement only to the extent that (1) he saw
Mr. Michaud photocopying in the early morning hours of December 23, 1993; and (2) he
told Andrews and Kasny that he had seen complainant photocopying time cards and
manifests [TR 671-674]. | credit these assertions only because Mr. Michaud admits to the
former, and because Andrews corroborates the latter [TR 625-629]. The remainder of
Vaughn’ testimony is entirely discredited by the fact that Mr. Taylor could not have been
present at the time of the event [TR 833], despite the fact that the witness described Taylors
actions in detail [TR 698-711]. Vaughn is either dissembling, or recollecting some other
night when Michaud and Taylor may have made photocopies at the same time [TR 835].

Second, Andrews conveyed misinformation to Kasny, relaying that Vaughn had seen
Taylor and Michaud acting suspiciously, as if they were trying to hide something [TR 636-
638]. Vaughn denies this [TR 704]. However, this is of little moment because Kasny did
not relay the information on to Greany [TR 777], and it therefore could not have formed a
part of his thinking in discharging complainant.

Third, Kasnys testimony was that Vaughn confirmed he had seen Michaud making
copies of time cards and "other paperwork,"” which he thought were manifests, out of the
files. These are the files where the manifests are kept [TR 590], and Kasny assumed without
knowing for a fact that indeed manifests were being copied. [TR 498-511, 574-590, 603-
609]. The evidence is unclear whether claimant actually photocopied manifests other than
his own. However, for Kasny to conclude that he was doing so was not unreasonable under
the circumstances, given what Vaughn had told him and particularly given the confirmation
of complainant’s own evasive conduct when confronted about it.

As aresult, | conclude that any flaws in the information relay do not materially
diminish the legitimacy of Greany’s motivation for discharging complainant. On the
morning of December 23, 1993, Greany either already knew of, or was informed of these
specific facts: that Michaud was disgruntled because he was complaining about working
long hoursfor not enough money, that he had personal financial worries, that he was seeking
ajob elsewhere, that he had been caught photocopying company documents out of company
files containing information val uable to potential competitors, and that he had evaded direct
guestioning when confronted about the situation.

Onecantheorizeabout thepossibility of a“conspiracy” among Vaughn, Andrewsand
Kasny. Y et the evidence does not rise above a possibility and certainly does not become a
probability. Moreover, even if there had been an out-and-out conflict between Kasny and
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Michaud about hours regulations [as opposed to getting the job done efficiently], the decision
maker himself knew of no underlying hours of service problem.

Complainant also suggests that the manifests cannot be considered to have been
confidential documents, and thus the motivation is pretextual. That they are not confidential,
| agree. The evidence showed that BSP did not treat them as confidential, nor maintain any
policy to assure their integrity -- other than keeping them in file cabinets. Mr. Greany
considered them confidential, a status he felt was implied rather than explicit [TR 798-800].
However, the fact that business records are not maintained as confidential does not detract
from the legitimacy of a business’ concern about their potential misuse in the hands of a
disgruntled employee.

There is insufficient evidence to establish by a preponderance that the motivation for
discharging Mr. Michaud was anything other than legitimate.

In view of my findings concerning protected activity and motivation, the burden does
not shift to BSP to show that it would have discharged complainant in the absence of
protected activity. It is therefore unnecessary to determine the facts under the "mixed
motive" standard.

(3) Causal nexus:

whether the evidence establishes that BSP discharge of complainant was
motivated at least in part by his having complained about hours of service
violations?

As indicated above, there was perhaps some animus between Kasny and Michaud, and
perhaps Michaud had irritated Osterberg and Andrews as well. However, that irritation
cannot be fixed on alleged complaints about hours of service, given the record before me.
Mr. Greany testified that he fired complainant because of his unauthorized copying of
sensitive documents. It is well established that an adverse employment action immediately
after the employee engages in totally unprotected conduct militates against a causal nexus.
Gibson v. Arizona Public Service CO0-ERA-29, 46 and 53 (Secy September 18, 1995);
Etchason v. Carry Companies of lllinois, In®2-STA-12 (Secy March 20, 1995).
Moreover, three additional factors effectively sever any inference of a causal connection.
First, if Mr. Michaud'’s timetable of the facts is believed, he began to complain about hours
of service problems after his October 1993 review. But he was not discharged for more than
two months, during which time he received a raise, and Glen Osterberg "went to bat" for him
in terms ofKasny’ srequest that he begin his shift two hours earlier. Second, the very event
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that complainant alleges triggered his discharged -- his being discovered photocopying
documents in preparation, he says, for a DOT complaint -- is precisely what he concealed
from Kasny and Osterberg. By his own admission, no one at BSP knew of his intent to file
such a complaint, nor event that he had spoken to DOT or state personnel previously.
Greany simply could not have known, nor could he have been motivated, by a fact that Mr.
Michaud intentionally concealed. Three, even Mr. Michaud seems to have understood that
if he got caught copying company records, it was a reason for discharge [TR 189-190].

When one couples Mr. Greanys stated reasons for the discharge with the fact that the
discharge followed immediately on the heels of complainants secretive photocopying
activities; that he was not discharged immediately after he allegedly began to bring up hours
of service violations; and that he actively concealed the allegedly protected reason for
photocopying the documents, the most reasonable inference is tihatdiud’ s*blowing
the whistle" did not lead to his discharge.

IV. RECOMMENDED ORDER
For the foregoing reasons, the undersigned recommends that the Secretary ORDER

that the complaint of Robert Michaud alleging discrimination under the Surface
Transportation Assistance Act be DENIED and DISMISSED.

Christine McKenna
Administrative Law Judge
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NOTICE: This Recommended Decision and Order and the administrative file in this matter will be
forwarded for review by the Administrative Review Board, U.S. Department of Labor, Room S-4309,
Frances Perkins Building, 200 Constitution Ave. N.W., Washington, D.C. 20210. The Administrative
Review Board has the authority to issue final decisions in employee protection cases adjudicated under
the regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978-19989 (1996).
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